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I. Bankruptcy Court’s exclusive jurisdiction to hear and determine certain Section 

523(a) claims. 

 

a. History of requiring dischargeability based on fraud/breach of fiduciary/intentional 

acts to be heard in the bankruptcy forum (as opposed to debtor being required to 

defend elsewhere). 

 

Historically, bankruptcy laws were a creditor remedy. The National Bankruptcy Act of 1898 was a radical 

change in our national bankruptcy laws in that provided a discharge to debtors without the consent of, or 

a minimum payment to, creditors, but dischargeability of a particular claim was usually determined by a 

non-bankruptcy forum where the creditor filed its claim.   So smart creditors used local judges, as far 

away and inconvenient to the debtor as venue rules would allow. In the late 1950s, several bills were 

introduced in Congress to amend the Act in order to grant express jurisdiction to the bankruptcy courts to 

determine dischargeability claims.  The purpose of these bills was to address the problem of non-

bankruptcy tribunals entering post-discharge judgments of non-dischargeability against debtors who could 

not afford to defend such actions as well as the problem of non-bankruptcy tribunals entering erroneous 

judgments of non-dischargeability.  A bill that would have specifically authorized bankruptcy courts to 

determine dischargeabilty eventually passed the House of Representatives in 1957, but was not acted on 

in the Senate.  Hearings were again held in Congress in 1967 and testimony was provided evidencing 

creditor abuse, including the use of judgments rendered from non-federal courts to collect from debtors, 

post-discharge, on judgments that were incorrectly found to be non-dischargeable.  As a result of these 

hearings, new bills were drafted and more hearings were held in 1969, which included discussions over 

whether bankruptcy courts should be granted exclusive jurisdiction to hear and determine all 

dischargeability actions or just those most frequently abused by creditors.  These hearings resulted in yet 

another bill that finally became law, effective December 19, 1970.  Section 2a(12) of the new 1970 aw 

gave bankruptcy courts additional jurisdiction to determine the dischargeability of debts, and render 

judgments thereon.  However, for those exceptions to discharge that were historically abused by creditors 

(false pretenses, fraud or defalcation by a fiduciary, willful or malicious injury  (which In 1970 were set 

forth under §§17a(2),(4) and (8) of the Act, and are now, with slight modification, at 11 U.S.C. §§ 523 

(a)(2,) (4) and (6) – bankruptcy courts were granted exclusive jurisdiction. 

 

The 1970 amendments to the Act required a creditor to file a complaint, within a specified time, in the 

bankruptcy court, thereby eliminating jurisdiction over these actions by non-bankruptcy tribunals (now see 

§523(c)(1),.  The legislative history makes clear that Congress granted exclusive jurisdiction over these 

particular claims to the bankruptcy courts because non-bankruptcy tribunals lacked sufficient expertise to 
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properly apply the law and because creditors used this lack of knowledge as an opportunity to extract 

unwarranted judgments against debtors. 

 

b. ADR in the Bankruptcy Context. 

 
c. Difference between 523(a) v. 727 causes of action. 

 

Section 523(a) causes of action deal with a particular debt, 727 seeks to deny the debtor the discharge in 

its entirety – debtor then continues to owe all creditors. 

 

But are 727 Claims Weapons of Mass Destruction or a smart settlement tool? Settling 727 causes of 

action is not always so easy: Rule 41 F.R.Civ.P. applies in adversary proceedings, except that a 

complaint objecting to the debtor's discharge shall not be dismissed at the plaintiff's instance without 

notice to the trustee, the United States trustee, and such other persons as the court may direct, and only 

on order of the court containing terms and conditions which the court deems proper – in other words, 

another party may jump in and take over the 727 claims – so settling 523 complaints that contain 727 

causes of action required 1. Careful drafting of the settlement agreement, 2. A noticed motion and order 

approving dismissal of the 727 claims, 

 

d. Core v. Non-Core (can arbitration be compelled). 

 

Article III, Section 1 of the U.S. Constitution provides that “[t]he judicial Power of the United States, shall 

be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time 

ordain and establish.” The Article states that such judges “shall hold their Offices during good Behaviour, 

and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished 

during their Continuance in Office.”  The exercise of the “judicial Power of the United States” is vested in 

Article III judges. But bankruptcy judges do not have life tenure, and their salaries are subject to 

diminution so they are really authorized under Article I, which governs the legislative branch and 

authorizes the establishment of a uniform system of federal bankruptcy laws. Under principles of 

separation of powers, bankruptcy judges cannot exercise the judicial power reserved for Article III judges. 

In 1982 the Supreme Court struck down the 1978 Bankruptcy Act because it conferred Article III status on 

judges that lacked life tenure and salary protection – in 1984 Congress enacted the Federal Judgeship 

Act to fix Marathon.  Under the 1984 FJA, district courts may refer cases to bankruptcy courts which are 

“units” of the district courts.   Bankruptcy court’s jurisdiction is divided between “core” and “related to” 

jurisdiction.  Bankruptcy courts may only enter final orders in core matters – but absent consent of the 

parties, bankruptcy courts may only issue proposed orders, which are reviewed de novo.   
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In Stern v. Marshall Supreme Court held that “Core” proceedings are those that arise in a bankruptcy 

case or under Title 11.  But even though 28 USC 157(b)(2) lists “counterclaims by the estate” in examples 

of “core” proceedings, Supreme held that the counter-claim at issue was a state common law claim that 

the bankruptcy court could not enter final orders on.  Dischargeabilty cases are core proceedings that can 

be heard by bankruptcy judges under 28 U.S.C. §157(b)(2)(I). 

So is dischargeabilty still safe from forum shopping after Marshall?  

Thorpe Insulation: First Ninth Circuit Case on Arbitration/Bankruptcy Just Decided. 

Dischargeability/Arbitration on appeal to Ninth Cir Now --  

 

II. Procedure. 

 

a. FRBP 4007. 

 

Governs the procedure for excepting particular debts from discharge, all complaints under 523(c) must be 

filed within 60 days form the first date set of the meeting of creditors – regardless of whether or not 

meeting it is held. 
 

Motions to extend time to file dichargeability complaint must be filed prior to the expiration of the 60 day 

period – otherwise no discretion to grant and if timely filed may be granted for “cause” which is undefined 

in the Code. 

Cause: “valid and explainable suspicion regarding existence of facts giving rise to a dischargeability 

cause of action” In re Santos 112 B.R. 1001 (9
th
 Cir. BAP 1990).  – So snooze you lose, but file in time 

and explain the fact and extensions liberally granted. 

 

What about not listing a creditor – 

1. An unscheduled creditor with actual notice or knowledge of the case must file within 60 day time 

period. 

2. But no notice of knowledge still can file under Section 523(a)(3). 

3. Also 727 problems in failure to list a creditor is intentional (false oath). 

 

 

III. Burden of Proof. 

 

a. Grogan v. Gardner 

 

Preponderance of the evidence is the standard of proof for 523(a)'s dischargeability exceptions. Neither 

523 and its legislative history nor the legislative history of 523's predecessor prescribes a standard of 

proof, a silence that is inconsistent with the view that Congress intended to require a clear-and-convincing 
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evidence standard. The preponderance standard is presumed to be applicable in civil actions between 

private parties unless particularly important individual interests or rights are at stake, and, in the context of 

the discharge exemption provisions, a debtor's interest in discharge is insufficient to require a heightened 

standard. Such a standard is not required to effectuate the Code's "fresh start" policy. Since the Code 

limits the opportunity for a completely unencumbered new beginning to the honest but unfortunate debtor 

by exempting certain debts from discharge, it is unlikely that Congress would have fashioned a proof 

standard that favored an interest in giving the perpetrators of fraud a fresh start over an interest in 

protecting the victims of fraud. It is also fair to infer from 523(a)'s structure that Congress intended the 

preponderance standard to apply to all of the discharge exceptions. That they are grouped together in the 

same subsection with no suggestion that any particular exception is subject to a special standard implies 

that the same standard should govern all of them, and it seems clear that a preponderance standard is 

sufficient to establish nondischargeability of some claims. The fact that many States required proof of 

fraud by clear and convincing evidence at the time the current Code was enacted does not mean that 

Congress silently endorsed such a rule for the fraud discharge exception. Unlike many States, Congress 

has chosen a preponderance standard when it has created substantive causes of action for fraud. In 

addition, it amended the Bankruptcy Act in 1970 to make nondischargeability a question of federal law 

independent of the issue of the underlying claim's validity, which is determined by state law.  

 

b. Policy of a Fresh Start? 

 

Does not change burden of proof – but: bankruptcy courts should interpret 523(a) narrowly to protect the 

policy of providing a fresh start. 

In re Dougherty, 84 B.R. 653 (9th Cir. BAP 1988) – Exceptions to discharge are to be construed 

strictly against objecting creditor and liberally in favor of debtor. 

In re Lochrie, 78 B.R. 257 (9
th
 Cir. BAP 1987)—Strong presumption in favor of fresh start for 

honest debtor, exceptions construed in against creditors. 

 

 

IV. Causes of Action. 

 

a. Sections 523(a)(1) – (19) 

 

1. Certain Taxes or Custom Duties – §523(a)(1). 

2. False Pretenses, False Representations, or Actual Fraud – §523(a)(2); 

3. Failure to Schedule Creditors in Certain Instances – §523(a)(3); 

4. Fraud, Defalcation, Embezzlement, or Larceny – §523(a)(4); 

5. Domestic Support Obligations – §523(a)(5); 

6. Willful and Malicious Injury – §523(a)(6); 
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7. Fines, Penalties, or Forfeitures – §523(a)(7); 

8. Educational Loans – §523(a)(8); 

9. Death or Personal Injury Caused by the Debtor’s Unlawful Operation of a Motor Vehicle While Under 

the Influence – §523(a)(9); 

10. Waiver or Denial of Discharge in Prior Case – §523(a)(10); 

11. Fraud or Defalcation Against Depository Institutions or Insured  Credit Unions – §523(a)(11); 

12. Malicious or Reckless Failure to Fulfill Commitment to Regulatory Agency – §523(a)(12); 

13. Restitution Orders – §523(a)(13); 

14. Debts Incurred to Pay Non-Dischargeable Taxes to United States – §523(a)(14); 

15. Debts Incurred to Pay Non-Dischargeable Taxes to Governmental Unit, not United States – 

§523(a)(14)(A); 

16. Debts Incurred to Pay Fines or Penalties under Federal Election Law –§523(a)(14)(B); 

17. Obligations Incurred in the Course of a Divorce or Separation Other than Alimony, Maintenance, or 

Support – §523(a)(15); 

18. Fees or Assessments for Membership Associations Regarding Condominiums or Cooperatives – 

§523(a)(16); 

19. Certain Filing Fees, Court Costs, and Expenses – §523(a)(17); 

20. Support Obligations Owed to a State or Municipality – §523(a)(18); and 

21. Violation of Federal or State Security Laws – §523(a)(19). 

 

Self-executing or requires complaint? 

 

FED. R. BANKR. P. 4007(c). The rule provides the following: 

(c) Time for Filing Complaint Under § 523(c) in a Chapter 7 

Liquidation, Chapter 11 Reorganization, Chapter 12 Family Farmer’s 

Debt Adjustment Case, or Chapter 13 Individual’s Debt 

Adjustment Case; Notice of Time Fixed. Except as provided in 

subdivision (d), a complaint to determine the dischargeability of a 

debt under § 523(c) shall be filed no later than 60 days after the first 

date set for the meeting of creditors under § 341(a) (and 4007(d) deals with time  

for filing complaints under § 523(a)(6) in Chapter 13 cases. 

 

523(c) references 523(a)(2),(4)&(6) claims.  The remainder are self-executing, for example income tax 

claims – but what happens if post-bankruptcy IRS does not agree that debtor met the 3 year rule, 2year 

rule and 240 day rule, or more likely IRS claims “fraud” exception to otherwise dischargeable taxes? 
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b. Section 727(a)(1) – (12) 
 

Fraudulent Transfer, Concealment, or Destruction of Property --Section 727(a)(2) Can lose discharge if, 

with intent to hinder, delay, or defraud creditors, debtor has transferred, destroyed, mutilated, or 

concealed property or permitted the transfer, destruction, mutilation, or concealment of property, within 

one year prior to the filing of the petition.  Same if debtor commits any of the above acts in connection 

with property of the estate after the commencement of the bankruptcy case.  

 

Failure to Keep or Destruction of Records -- Section 727(a)(3)  

Denial of discharge for failure to keep or preserve 

records from which the debtor’s financial condition and business 

transactions can be ascertained. Also the debtor will lose a 

discharge for falsifying, concealing, or destroying these records. However, 

justification for the failure to keep or preserve records is defense. 

 

False Oath or Claim -- Section 727(a)(4)(A) and (B) 

The debtor may lose a discharge for false oath or account or presents or 

uses a false claim in connection with bankruptcy case.  Must be knowing and material.   

 

Bribery  -- 11 U.S.C. § 727(a)(4)(C).  

A debtor who knowingly and fraudulently gives, offers, or receives a 

bribe in connection with the case will be denied a discharge. 

 

Failure to Cooperate with Officers of the Estate -- 11 U.S.C. § 727(a)(4)(D).  

Cooperate with the trustee ! 

 

 Failure to Explain Loss of Assets -- 11 U.S.C. § 727(a)(5).  

“I lost it in Vegas” cases. 

 

Failure to Follow Valid Orders -- 11 U.S.C. § 727(a)(6).  

 

Forbidden Acts in Another Bankruptcy 11 U.S.C. § 727(a)(7) 

 

V. The Trenches (Litigation). 

 

a. Anatomy of a Bankruptcy Mediation 

 

a. Dischargeability and Discharge 

b. Other Causes of Action/Multi-Party Disputes 
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Fraudulent transfers under 11 U.S.C. Section 548(a)(1)(A): transfers with the intent to defraud 

Fraudulent transfers under 11 U.S.C. Section 548(1)(B): less than equivalent value 

UTFA (California Civil Code) 

 

b. Local Rules/Local Local Rules 
 
Local Rule 7003 – 7069- 2 – everything from issuance of summons to enforcement of judgments – but 
see local local rules on status conference/pre-Trial Conference and Orders and how to conduct a trial. 
 
 

B. Attacking the Pleadings 
 
Waste of time or effective tool? Can you knock out bad causes of action  -- or is it just drawing an 
amendment? 
 
 
Rule 12:  Federal Rule of Civil Procedure 12: Challenge to opposing  party’s pleading and assertion of 
other objections and defenses.  Really two types:  attack on the pleadings and lack of jurisdiction. 

 
12(b)(6):  Failure to state a claim for which relief may be granted. 

 
Standard: Do the facts alleged, if true give rise to a legal remedy. (Conley v. Gibson, 355 U.S. 41, 45 
– 46). Court must Construe facts in light most favorable to plaintiff; 
Accept all well pleaded factual allegations as true; Determine whether plaintiff can prove any set of 
facts to support a claim that would merit relief. (Cahill v. Liberty Mut. Ins. Co. 80 F.3d 336, 337-338 
(9th Cir. 1996) 

  
 

For example – works in the 523(a)(4) context, many non-bankruptcy lawyers don’t understand that 
breach of fiduciary duty in the bankruptcy context as a very specific meaning – sometimes easy to 
dismiss this claim.  523(a)(4): Is the Debtor a fiduciary?  a. In re Cantrell, 329 F.3d 1119 (9th Cir.  
2003)(corporate officer not a fiduciary). b. In re Bigelow, 271 B.R. 178 (9th Cir. B.A.P. 2001)(no trust 
funds, hence no 523(a)(4) – money was a true retainer).c. In re Banks, 263 F.3d 862 (9th Cir. 
2001)(when attorney placed client funds in his trust account he became a fiduciary). 
 
Same with 523(a)(6) – a lot of confusion by non-bankruptcy attorney’s about this cause of action, so 
sometimes can with 12(b)(6): What is not (a)(6): a. In re Bammer, 131 F.3d 788 (9

th
 Cir. 

1997)(fraudulent conveyance judgment is dischargeable absent finding of malicious intent). b. In re 
Gergely, 110 F.3d 1448 (9

th
 Cir. 1997)(medical malpractice not same as willful/malicious – no 

certainty that act would cause harm. c. In re Kelly, 182 B.R. 255 (9
th
 Cir. B.A.P. 1995)(aff’d.100 F.3d 

110 (9
th
 Cir. 1996)(legal malpractice/gross  negligence not willful and malicious). 

But See a. In re Gee, 173 B.R. 189 (9
th
 Cir. B.A.P. 1994)(judgment for sex discrimination constituted 

willful and malicious injury). b. In re Sicroff, 401 F.3d 1101 (9
th
 Cir. 2005)(state court judgment for libel 

non-dischargeable).c.In re Peck, 295 B.R. 353 (9
th
 Cir. B.A.P. 2003)(False accusations of child 

molestation were slanderous and non-dischargeable. 
 

 
C. FRBP 7026: 

 
REQUIREMENTS OF RULE 26: 
 
a. EARLY MEETING OF COUNSEL:  Parties must meet as soon as is practicable, but no later than 

14 days before status conference. Must discuss nature of claims and defenses, settlement, 
arrangement for initial  disclosures and discovery plan. 
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b.  DISCLOSURES: 

     1. WHEN:  14 DAYS AFTER RULE 26(f) CONFERENCE 
  2. WHO:     Signed by Attorney. 

 3.WHAT:    a. The name, address and telephone number of each individual likely to have 
discoverable information that the disclosing party may use to support its claims or defenses, 
unless solely used for impeachment . b. A copy or description by category and location of all 
documents, data compilations and tangible things that are in possession, custody or control of the 
party; This includes electronic evidence, e-mails, word processing documents, information on a 
blackberry. c. Computations of damages and documents for which computation is based; d. 
Insurance agreements 

 
c. DEPOSITIONS: Discovery is permitted unless it is forbidden. 

1. WHO can be deposed: Any person within the jurisdiction of the federal court. Any organization 
within the jurisdiction ofthe federal court (FRCP30(b)(6). The PMK deposition must include topics 
on which the deposition is to be held.  Organization then chooses designated speaker, and 
prepares them for deposition by providing them with information reasonably within reach and 
responsive to the topics. 
2. WHAT may be asked: Ask about any non-privileged matter which is relevant to the issues or 
reasonably calculated to lead to the discovery of admissible evidence. (FRCP26(b)(1)).  Does not 
need to be admissible at trial, just must lead to discovery of admissible evidence. Not admissible:  
Attorney work-product (“in anticipation of litigation”), other privileges. 
3. WHEN depos taken:   After discovery conference pursuant to rule 26(f), until discovery cut-off. 

 4. WHERE taken: Location where witness can be compelled to attend. 
 That is, district of deponents office or residence. 

 
d. DISCOVERY DISPUTES 

 
Local Rule 7026-2(c): 
** Meeting by phone or in person 
** Arranged by moving party 
** Must meet within 7 days of letter requesting meeting 
** Discovery motion MUST have stipulation as to each issue which tells the whole story!    
** sanctions if no cooperation 

 
  
e. PRE-TRIAL CONFERENCE/PRE-TRIAL DISCLOSURES 

 
Local Rule 7016-1(b): 
** Must meet and confer 28 days before pre-trial conf, joint order must be filed 14 days before 
pre-trial conference 
**  Plaintiff must prepare first draft and serve on other parties within 7 days before due date. 
**  Within 3 days of due date, other parties must either agree with proposed pre-trial prepared by 
plaintiff or meet and confer then file separate proposed order if agreement cannot be reached. 
** If no cooperation from the other side, file your own along with declaration. 
sanctions on party who does not comply (monetary, striking answer and entering default). FRCP 
16(f)(referring to sanctions is Rule 37). 

 

VI. Does and Don’t of Bankruptcy Litigation 

 
1. What judges love 
 

a. Mediation 
b. Settlement 
c. Timely status conference reports 
d. Joint – easy to read Pre-trial Orders 

2. What judges hate 
 

a. No status report 
b. Discovery disputes 
c. Ticky-tac fights 

 
 


